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 1.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS VS. SENN 
HEARING ON MOTION FOR IMPOSITION OF SANCTIONS 
FILED BY KEVIN J. SENN 
* TENTATIVE RULING: * 
 
Continued by the Court to July 12, 2017, D 9, 9AM to be heard at same time as other motions in 
this case. 

  

 2.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS VS. SENN 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY JUDGMENT RECOVERY ASSISTANCE, LLC 
* TENTATIVE RULING: * 
 
Continued by the Court to July 12, 2017, D 9, 9AM to be heard at same time as other motions in 
this case. 

  

 3.  TIME:  9:00   CASE#: MSC14-01152 
CASE NAME: MALIK VS. SHORT 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY SHAREEN MALIK 
* TENTATIVE RULING: * 
 
Granted, with the caveat that discovery will remain closed, i.e. no facts, witnesses or documents 
may be introduced at trial by plaintiffs which have not already been produced/disclosed.  
Moreover, continuance of the trial date will not be considered based on the granting of this 
motion.  It is noted that as to the 6th, 7th  and 8th causes of action to be added by the Second 
Amended Complaint, Defendants raise challenges/objections  which would be the subject of 
demurrer and/or motion to strike, but in view of the proximity of the trial, time does not allow for 
such challenges.  Therefore, the Court will entertain challenges to these causes of action by 
motion for directed verdict, motion for nonsuit or other appropriate motion. 

  

 4.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL 
HEARING ON ORDER OF EXAMINATION 
AS TO RONALD SAMUEL ISRAEL, JR. 
* TENTATIVE RULING: * 
 
Appearance required. 
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 5.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL 
HEARING ON ORDER OF EXAMINATION 
AS TO PETER H. BONIS 
* TENTATIVE RULING: * 
 
Appearance required. 

  

 6.  TIME:  9:00   CASE#: MSC15-01275 
CASE NAME: SAFI VS. LIFSON 
HEARING ON MOTION FOR INDEPENDENT MEDICAL EXAMINATION 
FILED BY CARRIE DOYLE LIFSON 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-02251 
CASE NAME: BENJAMIN GONZALEZ VS. MARGE FERNQUIST 
HEARING ON MOTION TO FILE RECORD UNDER SEAL 
FILED BY MARGE FERNQUIST 
* TENTATIVE RULING: * 
 
Dropped from calendar by moving party. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-02251 
CASE NAME: BENJAMIN GONZALEZ VS. MARGE FERNQUIST 
HEARING ON MOTION TO COMPEL E.D.D. COMPLIANCE 
FILED BY MARGE FERNQUIST 
* TENTATIVE RULING: * 
 
Dropped from calendar by moving party. 
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 9.  TIME:  9:00   CASE#: MSC15-02251 
CASE NAME: BENJAMIN GONZALEZ VS. MARGE FERNQUIST 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 10/13/17 at 9:00 a.m. in Dept. 9 per Ex Parte Order of 5/25/17. 
 

  

10.  TIME:  9:00   CASE#: MSC16-00677 
CASE NAME: EMILE VS. HAGER 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY TROY HAGER 
* TENTATIVE RULING: * 
 
Rule of Court 3.1332 provides the standard for determining whether to continue a trial date. 
Specifically, Rule 3.1332(c) states: 

Although continuances of trials are disfavored, each request for a continuance must 
be considered on its own merits. The court may grant a continuance only on an 
affirmative showing of good cause requiring the continuance. Circumstances that 
may indicate good cause include: 

… 

(5) The addition of a new party if: 

(A) The new party has not had a reasonable opportunity to conduct discovery and 
prepare for trial; or 

(B) The other parties have not had a reasonable opportunity to conduct discovery 
and prepare for trial in regard to the new party’s involvement in the case; 

Rule 3.1332(d) identifies some of the factors the Court may consider in determining whether to 
continue the trial date. The Court notes the following factors: 

(1) The proximity of the trial date; 

(2) Whether there was any previous continuance, extension of time, or delay of 
trial due to any party; 

(3) The length of the continuance requested; 

(4) The availability of alternative means to address the problem that gave rise to 
the motion or application for a continuance; 

(5) The prejudice that parties or witnesses will suffer as a result of the 
continuance; 

… 

(10) Whether the interests of justice are best served by a continuance, by the trial 
of the matter, or by imposing conditions on the continuance. 
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Here, defendant Troy Hager (“Hager”) says that he needs more time to conduct discovery due 
to the addition of an additional defendant, JFL Investors, LLC (“JFL”). JFL also served a cross-
complaint against Hager. The cross-complaint seeks various relief against Hager and others, 
but at bottom, it is a cross-complaint for indemnity.  
 
Hager does not explain what particular discovery he needs to take vis-à-vis JFL. In opposition, 
plaintiff Debra Emile (“Emile”) says that she has dismissed JFL as a defendant. In light of that, it 
would seem that JFL would no longer have a claim against Hager for indemnity or indemnity-
related relief, and it is difficult to imagine what discovery Hager would need vis-à-vis JFL in 
these circumstances. 
 
In his reply brief, Hager says that in addition to needing discovery vis-à-vis JFL, the Court 
recently ordered a medical provider to produce records, and that the production date is after the 
expert discovery cut-off set by Code of Civil Procedure § 2034.230(b). However, § 2034.230(b) 
permits the Court to order a later date upon a showing of good cause. 
 
As to the motion to continue, Hager has failed to articulate any good cause. Hager had the 
burden of making an affirmative showing of good cause to continue the trial, but an amorphous 
statement that the addition of JFL requires additional discovery (particularly now that JFL seems 
to have been dismissed) is insufficient to meet that burden. The motion is denied. 
 
However, the Court modifies the expert declaration requirements set forth in CCP § 2034.230 as 
follows. All expert declarations under CCP § 2034.230 shall proceed as previously scheduled. 
However, any party may serve any supplemental expert declaration it deems necessary in light 
of the records produced by George & Cynthia Miller Wellness Center. Such supplemental 
declarations, if any, shall be served on or before June 28, 2017. 
 

  

11.  TIME:  9:00   CASE#: MSC16-01827 
CASE NAME: GEORGOPOULOS VS. PERSONS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BARBARA PERSONS M.D., PERSONS PLASTIC SURGERY, INC. 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is sustained in part and overruled in part. Any amended 
complaint shall be filed and served on or before June 14, 2017.  Counsel are directed to review 
and comply with CCP § 430.41 regarding any future demurrers.  The basis for this ruling is 
as follows. 

 
First Cause of Action, Negligence: 
 
The demurrer to this cause of action is overruled.  
 
Defendants argue that plaintiff “has not stated any facts sufficient to constitute a cause of 

action for alleged professional negligence and has not adequately specified the ‘wrongdoing’ 
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alluded to in the first cause of action . . .”  (Memo. at 9:8-9.)   
 
A cause of action for negligence, even professional negligence, may be alleged 

generally.  (Guilliams v. Hollywood Hospital (1941) 18 Cal.2d 97, 100-102.)  Here, the FAC 
alleges that defendants “improperly performed the treatments.”  (FAC, ¶ GN -6.)  That is 
sufficient to state a cause of action.  (See Guilliams.)  No further specification of the wrongdoing 
is necessary. 

 
Defendants also argue that plaintiff has not adequately specified “how the plaintiff 

‘reasonably could not have learned of the wrongdoing’ until about October 1, 2015.”  (Memo at 
9:8-10.)  The FAC alleges defendants assured plaintiff that the burns and scarring she noticed 
after the treatments “were normal and temporary sequelae” of the treatment.  (FAC, ¶ GN -6.)  It 
further alleges that plaintiff “did not learn, and reasonably could not have learned, of the 
wrongdoing of defendants . . . until  . . . October 1, 2015, when she consulted with another 
medical professional, who advised [her] that the injuries she sustained were avoidable and 
permanent, and likely the result of negligently-performed medical care.”  (FAC, ¶ GN-7.)  
Defendant has not cited any authority stating that such allegations are insufficient.  Whether 
they are true cannot be resolved on a demurrer, only at summary judgment or trial.  (See 
Sanchez v. South Hoover Hospital (1976)18 Cal.3d 93, 99 (issue decided on motion for 
summary judgment, not on demurrer (“the patient is fully entitled to rely upon the physician's 
professional skill and judgment while under his care, and has little choice but to do so. It follows, 
accordingly, that during the continuance of this professional relationship, which is fiduciary in 
nature, the degree of diligence required of a patient in ferreting out and learning of the negligent 
causes of his condition is diminished.”); Unjian v. Berman (1989) 208 Cal.App.3d 881, 
885(same) (“The fact an operation did not produce the expected result would not necessarily 
suggest to the ordinary person the operation had been performed negligently. . . . [¶]  Where, as 
here, the injury is obvious but there is nothing to connect that injury to defendant's negligence it 
cannot be said as a matter of law the plaintiff's failure to make an earlier discovery of fault . . . 
This is especially true in cases such as the one before us where the plaintiff continues under the 
doctor's care, does inquire about the cause of his apparent injury and is given an explanation 
calculated to allay any suspicion of negligence on the doctor's part.”)   

 
Defendants argue facts not pleaded.  (See Memo. at 2:14-16.)  However, on a demurrer, 

the court may only consider matters shown on the face of the complaint or of which the court 
may take judicial notice.  (Rea v. Blue Shield of California (2014) 226 Cal.App.4th 1209, 1223.) 
 
 Second Cause of Action, Deceit:  
 
 The demurrer to this cause of action is sustained, with leave to amend. 
 

Fraud must be specifically pleaded.  Committee on Children’s Television, Inc. v. General 
Foods Corp. (1983) 35 Cal.3d 197, 216.  This means that “(1) general pleading of the legal 
conclusion of fraud is insufficient; and (2) every element of the cause of action for fraud must be 
alleged in full, factually and specifically, and the policy of liberal construction of pleading will not 
usually be invoked to sustain a pleading that is defective in any material respect.”   Wilhelm v. 
Pray (1986) 186 Cal.App.3d 1324, 1331.  “This particularity requirement necessitates 
pleading facts which ‘show how, when, where, to whom, and by what means the representations 
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were tendered.’” Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.   
 
Further, “[t]he requirement of specificity in a fraud action against a corporation requires 

the plaintiff to allege the names of the persons who made the allegedly 
fraudulent  representations, their authority to speak, to whom they spoke, what they said or 
wrote, and when it was said or written.”   Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 157. 

 
Here, the FAC fails to meet these pleading standards.  The case that plaintiff cites 

allowing more general pleading, Bradley v. Hartford Acc. & Indem. Co. (1973) 30 Cal.App.3d 
818, 825, is inapposite.  That case involved a claim for defamation, not deceit. 
 

Defendants also argue the deceit cause of action is improper because it is an attempt to 
plead around MICRA.  (Memo. at 2:2-4.)  That is a non-sequitur.  A healthcare provider may be 
sued for fraud.  (See Central Pathology Service Medical Clinic, Inc. v. Superior Court (1992) 3 
Cal.4th 181, 192-193; Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507, 1514-1515; 
Willard v. Hagemeister (1981) 121 Cal.App.3d 406.)  Whether an allegation of fraud takes a 
cause of action outside of MICRA is a separate question.  (See Smith, supra.)   

 
It is true, however, that the medical malpractice statute of limitations rather than the one 

for deceit will be applied in circumstances such as those present here.  (See Tell v. Taylor 
(1961) 191 Cal.App.2d 266, 271.)    
 
 Defendant also argues that deceit must be proved by clear and convincing evidence.  
However, that is a standard regarding the amount of proof required at trial.  It is not a pleading 
standard.  It is irrelevant to a discussion of whether deceit has been adequately alleged.   
 
 Third Cause of Action, Negligent Misrepresentation: 
 

The demurrer to this cause of action is sustained with leave to amend.  (See the 
discussion regarding the Second Cause of Action and Cadlo v. Owens-Illinois, Inc. (2004) 125 
Cal. App. 4th 513, 519.) 

 
However, the court rejects defendants’ argument that this cause of action is barred by 

the statute of limitations because it was not asserted until plaintiff filed an amended complaint 
on January 31, 2017.  This count relates back to the date when the original complaint was filed, 
on September 26, 2016.   An amended complaint relates back to the original complaint when it 
is based on the same general set of facts.  (See Branick v. Downey Savings & Loan Assn. 
(2006) 39 Cal.4th 235, 243-244; Lamont v. Wolfe (1983) 142 Cal.App.3d 375, 378-380; see also 
the discussion of the First Cause of Action.) 
 
 Fourth Cause of Action, Negligent Misrepresentation: 
 
 The demurrer to this cause of action is sustained with leave to amend.  (See the 
discussion regarding the Second Cause of Action and Cadlo v. Owens-Illinois, Inc. (2004) 125 
Cal. App. 4th 513, 519.)  If plaintiff intended this cause of action to state a claim for lack of 
informed consent rather the one for misrepresentation, that is unclear from the allegations of the 
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cause of action.  Those allegations do not mention the words “informed consent.” 
 
 Fifth Cause of Action, Loss of Consortium: 
 
 The demurrer to this cause of action is overruled.  Defendant argues that “Mr. 
Tsouprakos has not supplied any factual allegations to indicate that he was married to” the other 
plaintiff.  (Memo at (9:12-14.)  However, the FAC alleges the two plaintiffs were husband and 
wife “at all times herein.”  That is sufficient.  Anything more would involve alleging evidentiary 
facts, which is not required.  (See CCP § 425.10 (a)(10); Doe v. City of Los Angeles (2007) 42 
Cal. 4th 531, 550.)   Again, defendants supply no authority in support of their position. 

  

12.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS. JULES 
HEARING ON MOTION TO CONSOLIDATE  (FILED IN L16-01771) 
FILED 04-18-17 BY NAPOLEON ANTONIO RIVERA 
* TENTATIVE RULING: * 
 
Granted.  It is undisputed that these cases arise from the same accident and involve the same 
questions of law and fact.  Therefore, trials would entail the same witnesses, evidence, etc.  Any 
potential prejudice to Defendant/Plaintiff is outweighed by judicial economy and the possibility of 
inconsistent verdicts. 

  

13.  TIME:  9:00   CASE#: MSC16-02117 
CASE NAME: RAY VS. BARTLETT 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT TO INCLUDE PUNITIVE 
DAMAGES  /  FILED BY SCOTT RAY, NANETTE RAY 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for leave to amend is granted, with the caveat set forth below.  
The Court finds that granting leave to amend is an appropriate exercise of the Court’s discretion 
under the circumstances of the case at bar.  The Court further finds that it should defer a 
consideration of the substantive merits of the proposed amended complaint until future 
proceedings.  (See, Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the 
better course of action would have been to allow [the plaintiff] to amend the complaint and then 
let the parties test its legal sufficiency in other appropriate proceedings”].) 
 
 Plaintiff may file and serve an amended complaint, but not necessarily the amended 
complaint attached to his moving papers, on or before June 20, 2017.  Defendants will then be 
free to file a motion to strike the punitive damage allegations from the amended complaint. 
 
 The Court’s preliminary, non-binding assessment is that the proposed amended 
complaint does not state facts sufficient to support a claim for punitive damages as against 
defendant Alice Martineau.  The question is closer with regard to defendant Olivia Bartlett.  
Plaintiff may wish to add further supporting allegations, if he can do so truthfully, and may wish 
to consider not seeking punitive damages at all against defendant Martineau at this time.  
The Court liberally grants timely motions for leave to amend at the intermediate stage of a case, 
when discovery or further investigation has revealed new facts supporting a claim for punitive 
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damages that was not stated prematurely at the outset of the case; i.e., the Court does not 
penalize parties for proceeding ethically in this regard. 
 
 The Court has not ruled on the request for judicial notice or the objections to the 
opposition declaration, because neither would be dispositive: the Court would rule the same way 
on the motion for leave to amend even if the request for judicial notice were denied, and the 
objections overruled.  The Court does note that attaching voluminous criminal records as 
exhibits — gratuitously — would be poor form, and plaintiff’s counsel may wish to bear that in 
mind when preparing future filings. 
 

  

14.  TIME:  9:00   CASE#: MSL16-01771 
CASE NAME: STATE FARM VS. RIVERA 
HEARING ON MOTION TO CONSOLIDATE WITH C16-02087 
FILED BY NAPOLEON ANTONIO RIVERA 
* TENTATIVE RULING: * 
 
Granted. See Line 12. 

  

15.  TIME:  9:00   CASE#: MSL16-03001 
CASE NAME: GIMBAL VS. WALKER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY GIMBAL CAPITAL, INC. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

16.  TIME:  9:00   CASE#: MSL16-04840 
CASE NAME: BANK OF STOCKTON VS. RAMIREZ 
HEARING ON MOTION FOR ATTORNEYS FEES AS AN ELEMENT OF COSTS 
FILED BY BANK OF STOCKTON 
* TENTATIVE RULING: * 
 
Unopposed – granted.  The amount of attorneys’ fees sought in the amount of $1.929.00 is 
reasonable. 
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17.  TIME:  9:00   CASE#: MSN17-0631 
CASE NAME: GRAFILO VS. GRUBER, M.D. 
HEARING ON OSC FOR ORDER COMPELLING COMPLIANCE WITH SUBPOENA 
FILED 04-14-17 
* TENTATIVE RULING: * 
 
The motion is granted pursuant to Govt. Code Secs. 11186-11188 on condition that a protective 
order is also issued to protect patients’ rights to privacy by redacting their names and identifying 
information, without prejudice to future motion to disclose their names on adequate showing of 
relevance, necessity, etc. 

 

 
ADD-ON 

 

18.  TIME:  9:05   CASE#: MSC15-01285 
CASE NAME: JAFFREY VS. GOLDSTEIN 
HEARING ON MOTION TO COMPEL THIRD PARTY WITNESS DEPOSITION 
FILED BY MITCHELL GOLDSTEIN, et al. 
* TENTATIVE RULING: * 
 
The motion is granted, subject to the following. 

Defendants may take the PMK deposition as to Third Party Patterson. The Court finds that the 

inability to earlier complete the deposition was caused by Plaintiff being unwilling to agree to a 

reasonable protective order. The Court will issue a Protective Order in favor of Patterson in the 

form attached to Defendants’ proposed order.  

By this ruling the time for taking of the deposition is ordered extended beyond the existing 

discovery cut-off date. Upon receipt of this tentative ruling the 3 counsels shall meet and confer 

as to selection of an agreeable date. If agreement cannot be reached, each must APPEAR at 

the time set for the hearing for the setting by the Court of a deposition date. 

 

 

19.  TIME:  9:01   CASE#: MSC15-01285 
CASE NAME: JAFFREY VS. GOLDSTEIN 
HEARING ON MOTION TO STAY ALL PROCEEDINGS OR TO CONTINUE TRIAL 
FILED BY MITCHELL GOLDSTEIN, et al. 
* TENTATIVE RULING:  
 
 
Denied. See line 18. 

 

 

 


